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proceeding against other parties. Consumer's Gas Co. v. Am. Electric Co. (1892, 
C. C. A. 3d) 50 Fed. 778. But there is a breach where an injunction against the 
use of the purchased article has been secured. The Electron, supra. The 
nature of the goods in the instant case was such that they were intended to be 
sold rather than kept for use. The privilege of selling these goods with the 
labels was as truly a part of the title intended to be conferred upon the plaintiff 
as was the right of possession. Where the right of possession has been ques- 
tioned, the purchaser may voluntarily surrender on demand of the true owner 
and claim damages for breach of warranty. Jordan v. Van Duzee (1917) 139 
Minn. 103, 165 N. W. 877. Similarly, it is submitted, the purchaser should be 
allowed voluntarily to sell without the labels and bring an action for breach of 
warranty. 

Suretyship — Criminal Bail Bond — Continuance Pending Trial Does Not 
Release Surety. — The defendant was surety on a criminal bail bond for one 
Cooper, who had been indicted by a grand jury. Cooper appeared at the next 
term of court and the case was continued by agreement of the attorneys. When 
subsequently the case was called, Cooper did not appear and this action 
was brought against the surety to recover on the bond. Held, that the contin- 
uance of a criminal cause, pending trial, does not release a surety on the bail bond. 
State v. Cooper (1920, Minn.) 180 N. W. 99. 

It is a general rule that a binding agreement made by the creditor to extend the 
time of the principal discharges the surety. Kissire v. Plunkett-Jarrell Co. 
(1912) 103 Ark. 473, 145 S. W. 567. The reason underlying this is that such 
an extension of time is prejudicial to the surety, since it increases his risk. 
This rule, however, does not apply here because of the difference between the 
ordinary surety and a criminal bail. Trie ordinary surety is under no duty 
prior to the default by the principal, and payment by him discharges the obliga- 
tion of the principal to the creditor. The surety on a criminal bail bond is 
under a duty to secure the appearance of his principal before the court for the 
purposes of justice, and payment by the surety does not discharge the obligation 
of the accused to appear in court. The latter surety is an officer of the court 
who guards the accused in lieu of the jailor. Suggs v. State (1914) 129 Tenn. 
498, 167 S. W. 122. There is a conflict as to whether a continuance of the cause 
discharges the surety. The courts which, in accord with the instant case, 
regard the ordinary criminal bail bond as one continuing until the case is 
finally disposed of, hold that a continuance does not discharge the surety upon the 
theory that the duty as policeman does not cease until the accused is either 
finally convicted or acquitted. St. Louis v. Young (1911) 235 Mo. 44, 138 S. W. 
5; State v. Williams (1909) 84 S. C. 21, 65 S. E. 982. Following this theory 
it was held that a bail bond remained effective after a mistrial was ordered. 
State v. Eure (1916) 172 N. C. 874, 89 S. E. 788. Other courts construe the 
bond as meaning that the obligation of the surety is only to have the accused 
appear on the first day of a certain term and be in attendance until the end of 
said term, unless sooner discharged, and at the end of this term the surety is 
released. The theory here is that the accused should be remanded to jail at the 
end of the term or a new bond executed. Lane v. State (1897) 6 Kan. App. 
106, 50 Pac. 90s ; State v. Murdoch: (1900) 59 Neb. 521, 81 N. W. 447. It seems 
that on the grounds of convenience and expediency the former view is to be 
preferred. 

Taxation— Foreign Corporations— What Constitutes "Doing Business."— 
The New York Tax Commission, the defendants, imposed upon the plaintiff, a 
foreign corporation, a license fee and a franchise tax under the Tax Law, sees. 
181, 182, (N. Y. Consol. Laws 1909, c. 60) based on business done during 1916. 
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The plaintiff had no property in the state other than bonds and notes deposited 
with a trust company, and confined its operations to the collection and distri- 
bution to its stockholders of income from stock and the obligations of other 
foreign corporations. Held, that the tax was not collectable, since the corpora- 
tion's activities did not constitute either "doing business" or "employing capital" 
in the state. People ex ret. Manila Electric Ry. & Lighting Corporation v. 
Knapp (1920) 229 N. Y. 502, 128 N. E. 892. 

What constitutes "doing business" for tax purposes seems not susceptible of 
any general definition that is not so general as to be of no practical use. The 
present decision holds that "doing business" implies that the foreign corporation's 
activities are of a kind which the state might prevent, the doing of which, 
therefore, is a privilege requiring governmental control and protection for 
which taxation is compensation. The federal test is whether the corporation 
is active and is maintaining its organization for the purpose of continued efforts 
in the pursuit of profit and gain, and such activities as are essential to those 
purposes. Von Baumbach v. Sargent Land Co. (1916) 242 U. S. 503, 37 Sup. Ct. 
201. The changing circumstances incident to an almost endless amount of liti- 
gation on the subject have created a vast number of subsidiary rules, varying 
according to the character of the applicable statutes and their interpretation by 
the courts. See Haring, Corporate Interstate Commerce Business (1917) 671, 
appendix; (1916) 14 Mich. L. Rev. 588. But the underlying question in each 
case is whether the business implies corporate continuity of conduct, as might 
be evidenced by any of the acts which some of the courts have seized upon as 
criteria. Pa. Collieries Co. v. McKeever (1905) 183 N. Y. 98, 75 N. E. 935. 
See Beale, Foreign Corporations (1904) sees. 201-210 (classification of operative 
acts and collection of cases). Continuity, however, would be immaterial if the 
acts done were not "business" in themselves. Natural Carbon Paint Co. v. 
Fred. Bredcl Co. (1911, C. C. A. 7th) 193 Fed. 897 (mere holding of property). 
The test applied in the instant case does not seem as satisfactory or useful as that 
of continuity, which in the last analysis becomes a question of fact for the jury. 

Torts — Injury Aggravated by Physician — Subrogation of First Tort-Fea- 
sor to Injured Person's Rights — Parties.— A fracture of the plaintiff's wrist, 
caused by the alleged negligence of the defendant electric light company, was 
treated so unskillfully by one Rumph, a physician, that the plaintiff's arm became 
paralyzed. A statute provided that where a defendant would have a cause of 
action over against a third person for the amount of the recovery against him, 
on a contention closely related to the subject of the original action, the court, 
in its discretion, might make such third person a party defendant. The company 
in a cross complaint asked that Rumph be made a party defendant, and that it 
recover of him such damages as were in excess of those which have fol- 
lowed had the plaintiff's injury been treated with ordinary skill. Rumph 
demurred to the cross complaint. Held, that the demurrer should be overruled, 
and that the action of the court in bringing Rumph in as a party, could not be 
reviewed on demurrer. Fisher v. Milwaukee Elcc. Ry. & Light Co. (1920 Wis ) 
180 N. W. 269. 

It is generally held that unskillful treatment of an injury does not break 
the chain of legal causation so as to bar a recovery against the original tort- 
feasor unless the injured party was negligent in selecting a physician. Fields v. 
Mankato Elec. Traction Co. (1911) 116 Minn. 218, 133 N. W. 577; Hunt v. Boston 
Terminal Co. (1912) 212 Mass. 99, 98 N. E. 786; see 48 L. R. A. (n. s.) 116, 
note. Ordinarily, any person liable for, and who has paid for a loss or injury 
caused by another, is subrogated to the rights of the injured party against that 
other person. Texas & P. Ry. v. Eastin (1907) 100 Tex. 556, 102 S. W. 105; 
Holmes v. Balcom (1892) 84 Me. 226, 24 Atl. 821. However, it has been said 
that a wrongdoer cannot invoke the doctrine, and that the right is never granted 



